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When evaluating case facts, the trial attorney may rely on his or her own
attitudes, values, and belicfs. However, are those attitudes, values, and
beliefs derived from life experiences that are, by societal definition, “nor-
mal”? These authors performed a first-of-its-kind study fo compare attor-
neys and jurors on a variety of characteristics. Their findings can help
attorneys understand why their own evaluation of the case fatts may dif-
fer from that of jurors and can be helpful in trial strategy planning.

A s consultants, we are involved frequently
in situations in which our client, the trial
attorney, has a very different opinion about the
facts, and the conclusions to be drawn from the
facts, than the conclusions drawn by our (mock)
juries after hearing the case presentation. When
this occurs, our clients turn to us for help in under-
standing why this “irrational” or “illogical” situa-
tion has developed. The attorney may say, “I don't
see why that juror (or jury) arrived at that deci-
sion,” or, “Why can’t they see things my way?” or,
“Didn’t they hear what I told them?”

It appears many attorneys believe that, if they,
their colleagues, and their staff arrive at a particu-
lar conclusion when presented with a factual sce-
nario about a case, then the same conclusion
should be apparent to anyone and everyone,
including a jury. Attorneys, like most people, tend
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to think their views are similar to others’ views.
Social psychologists refer to the tendency to per-
ceive false consensus as the egocentric bias.2 False
consensus bias among attorneys leads to the erro-
neous belief that the jurors’ behavior is unusual,
undesirable, or wrong, and can result in alienation
between attorneys and their audience, the jury.
While it is true that there are some similarities
between jurors and attormeys, generally speaking,
the life experiences and values held by trial attor-
neys are within the context of all the experiences
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related to being a trial attorney. Research on
stereotypes has demonstrated that stereotypes are
based on an individual’s “in-group” membership.3
Thus, as a frame of reference, the trial attorney
may rely on his or her own attitudes, values, and
beliefs when evaluating case facts. However, it is
important to recognize that the attitudes, values,
and beliefs of attorneys are derived from life expe-
riences which are, by societal definition, not typical
or “normal.” Anthropologists might go as far as to
say that attorneys exist in a subculture of their own.

A COMPARISON STUDY

To illuminate what we have observed as consul-
tants, we undertook a study to compare attorneys
and jurors on a variety of characteristics. Jurors were
jury-eligible citizens who participated in “mock
trial” research conducted on behalf of our clients
over the past three years. We randomly selected
responses of 363 mock jurors for inclusion in this
analysis. In addition, attomeys cornpleted 366 sur-
veys that contained questions identical to many
questions completed by the mock jurors. (The attor-
ney surveys did not contain case-specific questions
present in the juror surveys.) Attorney respondents
included 130 plaintiff personal injury attorneys, 29
defense personal injury attorneys, 26 commercial
attorneys, 83 criminal defense attorneys, and 98
criminal prosecution attorneys (state attorneys).

ARCHIVAL RESEARCH

Before conducting our comparison study of
attorneys and jurors, we reviewed the available liter-
ature on these two distinct populations. We searched
psychological, sociological, and legal research data-
bases to include all relevant findings regarding attor-
ney-juror attitudes. We also evaluated general media
reports on those topics. Our literature search
revealed no studies similar to ours. The results of the
literature search we conducted did, however, yield
relevant findings in several categories. In general,
studies have researched various specific issues as
they relate to juries. In only a few instances did the
researchers compare the knowledge or attitudes of
jurors and attorneys. Further, it should be noted that
most research on juries involves criminal matters.
Because civil and criminal cases are conceptually dif-
ferent, generalizations must be made with caution.
(Additionally, some academic research has limita-
tions due to the nature of the research, for example,

studies that use college students as mock jurors.
Studies with the greatest potential for external valid-
ity were included in this review.)

Eyewitness Testimony

There has been a great deal of research in the
area of eyewitness identification and testimony.
Research has demonstrated that jurors may be
overbelieving of eyewitnesses.4 Because eyewit-
nesses are difficult to discredit, correct and careful
procedures at the police level are critical. One study
evaluated the idea, put forth by some courts, that
eyewitness experts should not be allowed to testify
because their expertise falls within the domain of
jurors—that is, it is common sense.? This study
demonstrated that common sense assumptions
regarding eyewitnesses, made by both jurors and
attorneys, are often inaccurate, suggesting a need
for experts to enlighten jurors regarding the fallacy
of eyewitnesses. Survey research has demonstrated
that prospective jurors overestimate the correct “hit
rate” of eyewitnesses.6 In addition, it has been
shown that judges and jurors are not aware of the
extent to which eyewitness testimony is unreliable.”
This study found that prosecutors believed about
95 percent of eyewitness identifications were accu-
rate, while defense attorneys believed 75 percent
were accurate. A corollary study revealed that con-
venience store clerks were actually accurate in
identifying a perpetrator between 34 percent and 47
percent of the time.2 The public falls between pros-
ecutors and defense attorneys in their estimates of
eyewitness identification accuracy.?

Juror Expectations

As readers will note from the data reported
later in this article, jurors are active in terms of
leisure pursuits and obtaining sources of news and
other information. Thus, it is no surprise that there
is some research, though somewhat anecdotal, that
jurors experience “entertainment overload.”10 This
has implications for attorneys’ presentations, in
that jurors expect to be entertained, or at least kept
interested. According to one report, “[T]he newest
participants in the nation’s slug-paced judicial sys-
tem switch off tedium with a remote control.”11

Demographics, Stereotypes, Verdicts,
and Voir Dire

Considerable research has focused on the rela-
tionship (or lack thereof) between juror demo-
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graphics and verdicts. Countless studies have
shown that demographics account for only a small
variance in jury verdicts.12 A frequently cited arti-
cle that explored the accuracy of attorneys in
selecting favorable juries noted that “[w]hatever
skills attorneys have in their selection of jurors,
their expectations appear to be heavily colored by
stereotypic beliefs.”13 These researchers found
attorneys used only one to two items (e.g., occupa-
tion) to evaluate the desirability of prospective
jurors. Part of their study demonstrated that attor-
neys and laypeople (college students in this case)
used the same stereotypes in making their choices;
the results were that both students and attorneys
were more in error than accurate in making their
choices of favorable jurors. The researchers state,
“We suggest that persistence of prior beliefs is a
major impediment to selection accuracy. These
beliefs often lead to incorrect and ineffective selec-
tion strategies.”14 It has been noted that, in some
respects, attorneys are increasingly forced to rely
on demographics when voir dire is conducted by
judges in an effort to be more efficient.} This
means we can expect attorneys to become less, not
more, accurate in judging jurors’ propensities.

Tort Crisis/Reform

Research has shown that jurors who favor tort
reform favor the prosecution in criminal cases and
the defendant in tort litigation.16 While this finding
comes as no surprise, other findings from this
study are noteworthy. For example, “[T]ort
reformers appear to be older, conventional, anti-
civil libertarians who feel somewhat powerless and
alienated. They do not believe in imminent justice
and they do believe in taking legal action in their own
self-interest.”17

In a study exploring tort crisis issues, it was
noted that 46 states enacted 208 pieces of tort
reform legislation in 1985.18 Evidence was cited

"that the “tort crisis” is widely overstated—that is,
that median damage awards have not increased.
The study found that 11 percent of all jurors
believed that half of all damage awards exceed $1
million, while only 50 percent made estimates in
line with Rand Corporation studies demonstrat-
ing that less than 6 percent of all damages awards
are greater than $1 million. However, it was also
found that, if jurors thought high awards were
frequent, they awarded more in damages in a
mock trial. It seemed that jurors used their esti-
mates of high verdicts as a “benchmark” by

which to make their own determinations. Other
findings of this study were that 91 percent of
jurors thought there were too many lawsuits, and
58 percent said lawyers encourage suits. The
jurors agreed that as verdicts increase, insurance
premiums increase; 62 percent said verdicts are
too high, and 48 percent said an insurance crisis
exists. Jurors also agreed that people often under-
estimate pain and suffering.

[A] study found that 11 percent of all jurors
believed that half of all damage awards
exceed $1 million, while only 50 percent
made estimates in line with . . . studies
demonstrating that less than 6 percent

of all damages awards are greater than

$1 million.

Another study found evidence for a wide-
spread perception that there is a litigation crisis.1?
These researchers noted that any increase in litiga-
tion is (1) a result of population growth, and (2)
due to an increase in government actions. The
study revealed that, in fact, some categories of liti-
gation have decreased; studies of injuries show
that only a small number of injuries result in litiga-
tion. Perceptions of the growth of suits and “exces-
sive awards” create a phenomenon in which juries
who believe a crisis exists award lower damages.
Related perceptions included the belief that the
civil justice system is in trouble. Public knowledge
of courts was found to be low and to vary among
demographic groups. Jurors who believed most
strongly that there is a litigation crisis were more
likely to have the following characteristics: low
sense of political efficacy; low belief in a just world;
a high degree of claims consciousness (i.e., they
tended to report consumer and other problems
more frequently and/or consult lawyers more fre-
quently); and a greater likelihood to be white,
Protestant, and older. The authors suggested that
over time, people have come to expect fair compen-
sation, and therefore younger people see current lit-
igation trends as consistent with this belief.

Perception of Attorneys

Related to tort reform issues is the public’s per-
ception of attorneys. Attorneys are aware that their
public perception is, at best, poor. In fact, the mem-
bership of the Florida Bar rates “poor image/per-
ception” as the “most serious problem faced by the
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law profession today.”20 This survey of attorneys
demonstrates that attorneys perceive that public
opinion of the legal profession has become less
favorable in the last decade. In 1993, a similar
membership study reported that 75 percent of the
attorneys responding said that public opinion of
lawyers had become less favorable over the past
decade; two years later, the 1995 study reported that
87 percent of attorneys agreed with this statement.

Consumers . . . did not agree with the
majority of attorneys in thinking that
advertising decreases the public’s image
of attorneys.

Though no direct comparison exists, similar
studies of jurors and citizens demonstrates that
these attorneys are on target in their understand-
ing of their public image.2! It was reported that
only 12 percent of the surveyed respondents had a
“positive” general feeling about lawyers, 40 per-
cent were neutral, and 48 percent were negative or
very negative. This study also reported similar
findings regarding low public confidence in the
legal/court system, with only 40 percent of the
respondents rating Florida courts as good to excel-
lent, and 13 percent claiming to be extremely or
very confident in Florida courts (the news media,
public schools, and local government were among
those institutions rated more favorably). (This
study was conducted in May and June of 1996.
Respondents also were asked if the O.J. Simpson
trial had changed their attitudes about Florida’s
courts, and 83 percent said “not at all.”) Finally, a
recent study found that 25 percent of respondents
would say that they trust lawyers more than they
do the average person. At the same time, only 50
percent of the respondents were shown to have
favorable impressions of lawyer honesty.2

Attorney Advertising

This hot button for attorneys has, as expected,
generated some research. One study compared
attorneys and jurors regarding their attitudes
toward attorney advertising.23 Attorney attitudes
varied with length of time in practice, firm size,
and community of practice. Consumers were more
favorable toward ads than were attomneys, as con-
sumers found that ads were helpful in providing
greater amounts of information with which to
make decisions. Consumers, thus, did not agree

with the majority of attorneys in thinking that
advertising decreases the public’s image of attor-
neys. The Florida Bar’s 1995 member survey
reports that 57 percent of Florida attorneys oppose
attorney advertising.24

Perceptions of Jurors Regarding
Jury Service

Other research compared attitudes of prospec-
tive jurors who had served on previous juries with
those of citizens who had not served.25 There was
a perceptual difference in these dichotomous
groups; jurors with prior service were more likely
to see serving as a meaningful civic duty.
However, jurors had differing expectations with
regard to the use of their time; those jurors without
prior service needed to be assured that their time
would not be wasted needlessly.

Another study examined the notion that less
experienced jurors are less likely to convict.26
There was a modest, but significant, increase in
probability of conviction as the number of jurors
with prior experience increased on a given jury.
Given that some research has shown that the first
ballot determines the final verdict 90 percent of the
time,?” the finding regarding prior service may
have a greater impact on trial results if this tenden-
cy increases. )

Jurors’ Reliance on Attitudes or Schemas
for Decision Making

Some studies have examined the relationship
between jury instructions and trial outcome. One
such study noted that preinstructed juries in both
civil and criminal trials seemed better able to make
distinctions in the evidence.?8 It asserted that pre-
instruction provides jurors with a legally relevant
schema to make their decisions. These authors
noted that-*jurors tend to rely on heuristics when
the evidentiary content or task is complicated.”29

Heuristics are common-sense reasoning strate-
gies employed by laypersons; they are often based
on life experiences and may or may not be accu-
rate. People also have scenarios or inner scripts
(for example, experiences, good or bad, with police
officers)*0 that cannot be rewritten during voir dire
or opening statements. Scripts may be personal,
cultural, or come from a combination of factors
that are not conscious. Some scripts, heuristics, and
attitudes may be contradictory with one another,
but given the uncertainties present at trial, they are
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a method for dealing with new, and possibly com-
plex, information. Jurors focus on what is salient to
them during the decision-making process.3!

The results of our analyses demonstrated
significant differences between attorneys and
jurors on 49 out of the 57 survey questions.

Because attorneys think inductively (and
assume others do as well), they present bits and
pieces of evidence and expect jurors to come to
reasoned conclusions from these pieces.32 In con-
trast to what most attorneys believe, most people
make an immediate judgment and seek evidence
or information to confirm their position. “No one is
ever unbiased and intellectually neutral. As human
beings we bring into any situation an inventory of
past experiences, attitudes, values, beliefs, and tra-
ditions learned at an early age and reinforced
throughout our adult life.”33 These beliefs form a
“lens” through which we see and understand.

Personality Variables

Psychologists have spent considerable effort in
the study of personality. As this relates to jurors,
variables such as authoritarianism (specifically,
legal authoritarianism) have been shown to have a
positive correlation with a tendency to convict.34
An empirical relationship has been found between
acquittal proneness and liberalism and conviction
proneness and conservatism.3 In this research, it
was possible to distinguish between persons com-
mitted to procedural due process and due

process/crime control. Mock jurors who were com-
mitted to procedural justice were more likely to
judge a defendant equivalently in terms of convic-
tion rate and were able to disregard illegal evidence.

RESULTS OF THE AUTHORS’ STUDY

As stated previously, we undertook our study
to reveal areas of similarity and difference between
attorneys and jury-eligible citizens. A second goal
of the research was to compare the five types of
attorneys in our sample (plaintiff personal injury,
defense personal injury, commercial, criminal
prosecution, and criminal defense) on the wide
variety of areas that our survey assessed. This lat-
ter comparison allowed us to evaluate which types
of attorneys are most closely aligned with jurors in
life experiences, attitudes, values, and beliefs.

For purposes of simplification, the 57 items on
the questionnaire were broken into the following
categories: demographics, life experiences, lifestyle,
health behavior, personality, tort/lawsuit issues,
and locus of control. In addition, results were of
two possible types: (1) statistically significant, with
attorneys and jurors responding in different (often
opposite) patterns; and (2) nonsignificant, reflecting
similarity between attorneys and jurors. The results
of our analyses demonstrated significant differ-
ences between attorneys and jurors on 49 out of the
57 survey questions (86 percent of the total number
of questions). On only 8 items (14 percent of the
total) were attorney and juror responses similar
(these are the “nonsignificant” results). The results
are sumumarized on the following pages.
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DISCUSSION OF THE FINDINGS

The results of our study reveal that jurors are
more representative than attorneys of the popula-
tion as a whole in terms of age, race, gender, mari-
tal status, education, income, occupations
(including those of spouses), and children.3” Mock
jurors are more likely than attorneys to have been
juroré on real cases; however, attormeys are more
likely to have been personally involved as a party
to a lawsuit. Perhaps, due to the extensive travel
demands attorneys face, attorneys are considerably
more likely to have been in automobile accidents
and victims of crime. These findings demonstrate
the familiarity of attorneys with many aspects of
the legal system outside of those directly related to
working as an attorney and well beyond the expe-
riences of average jurors. Many of the findings
demonstrate that jurors’ experiences are more
wide ranging than attorney’s experiences.
Comparisons of jurors and attorneys on factors
such as investments, entertainment, hobbies, com-
munity involvement, and religious activities are
illustrative in this regard. While attorneys report to
be in better health overall than the jurors, and they
are less likely to smoke and more likely to wear
their seatbelts, they are more likely than jurors to
consume alcohol.

The results were examined to determine which
attorney types most closely resembled the profile
of our prototypical juror. There was no single type
of attorney—plaintiff personal injury, defense per-
sonal injury, commercial, criminal defense, or
criminal prosecution—that closely matched jurors.
In some instances, jurors shared traits with prose-
cutors; in others, commercial litigators; in still oth-
ers, defense personal injury attorneys (jurors
appeared to have the least in common with plain-
tiff personal injury attorneys and criminal defense
attorneys). Thus, a ramification of our findings is
that no one type of attorney appears better able to
relate to jurors in terms of demographics, life expe-
riences, lifestyle, health, personality, or attitudes
pertaining tc the legal system. Our study lends
credibility to the common-sense assumption that
jurors and attorneys represent two distinct popula-
tions, sharing little in common. It appears, then,
that attorneys really do exist in a unique subcul-
ture within our society, one which, for the most
part, is impenetrable by the average citizen.

In addition to comparing attormneys and jurors
on a variety of characteristics, our analysis allowed
us to look at differences among types of attorneys.

Examination of the preceding tables yields a gener-
al picture of the range of similarities and differ-
ences among the various categories of attorneys
who participated in our survey. Just as in the attor-
ney-to-juror comparison, the comparison among
attorneys indicates that, in some respects, plaintiff
personal injury attorneys are similar to criminal
defense attorneys; in others, defense personal injury
attorneys are similar to commercial attorneys; and
in others, prosecutors are similar to defense person-
al injury attorneys. Because no clear pattern
emerged when attorneys were examined in this
detail, it appears that each subgroup of attorneys is
unique in its own right. In fact, in some ways, attor-
neys are as varied among themselves as they are
different from the citizens they represent in court.

APPLICATION

This article increases readers’ knowledge of
past and current research on attorney/juror atti-
tudes and characteristics. In the event that the
reader’s reaction to this knowledge is “So what?”
or “Why should I, the trial attorney, care about
these results?” or “Why are psychologists and
other consultants more interested in scientific
research than war stories of past cases?,” this por-
tion of the article will help the trial attorney apply
our findings to the practice of law.

We believe that it is important for the trial
attorney to understand that jurors are not “irra-
tional” or “illogical” in their decisions; rather, they
arrive at decisions using different “filters” in the
form of life experiences and attitudes. These filters
result in variations in the way information is
processed and decisions are made. The reflection
of the self as seen in the mirror is different for trial
attorneys and jurors, especially when it comes to
decisions in the legal arena. While the legal arena
is comfortable and familiar for attorneys, it is not
for jurors, and, as noted earlier, the “system” is
viewed by jurors with suspicion. Jurors, therefore,
rely on experiences that are not related to the
knowledge of law to make decisions that ultimate-
ly affect the attorney and client. The jurors aren’t
simplistic; in fact, they have wide-ranging experi-
ences that provide a solid foundation for their
decisions. Our study revealed that attorneys” life
experiences are far more narrow in comparison to
jurors’ experiences. On the other hand, while attor-
neys excel in their knowledge of all things legal,
jurors’ knowledge of the law and legal proceedings
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is limited. They will rely on attorneys to provide
them with the proper foundation in the law,.but if
it is not provided to their satisfaction, they will
draw upon their considerable experiences to arrive
at a verdict. .

1t is easier to change or modify the attitudes and
behavior of one person, the trial lawyer, than
to change the opinions of six to twelve jurors.

Knowledge gleaned from the current study
can be put to use when designing trial strategy.
Although certainly the trial attorney can grasp the
nuances of a case, use inductive reasoning and
other forms of logic to arrive at the “only possible
solution,” and isolate extraneous information to
paint the big picture, it is important to keep in
mind that many jurors cannot do any of these
things without great difficulty. The attorney must
be flexible in his or her approach to trial, because
the jurors are, for the most part, inflexible in their
view of the world. Stated another way, it is easier to
change or modify the attitudes and behavior of one
person, the trial lawyer, than to change the opinions
of six to twelve jurors. It is highly unlikely, over the
course of even the longest trials, that the attorney
will change the long-held attitudes of jurors. Because
these attitudes are derived from life experiences, the
attorney must understand these experiences and
make the most out of an imperfect situation.

Trial strategy, of course, includes communica-
tion with jurors. A recent article stated that “the lan-
guage of a case—words, metaphors, analogies, and
other rhetorical devices that could be used with dif-
ferent types of juries—should be established before
trial, reviewed after voir dire, and changed, if neces-
sary, to reflect what you have learned about the
jurors.”38 These outstanding lawyers go on to say,
“[Y]our aim, always, is to use the language that will
be most readily accepted, understood, retained, and
recalled by the jurors assigned to your case.”3 The
bottom line, then, is to know the audience, and to
communicate effectively with the audience (the
jurors), the trial lawyer must understand the source
of their perceptions of the world, the community,
and the case—that is, their frame of reference.
Understanding the jurors’ frame of reference will
allow the attorney to come up with meaningful
analogies and not appear out of touch or aloof. His or
her ability to persuade will increase exponentially.

Because jury-eligible citizens appear unin-
formed and/or misinformed about certain aspects

of the law and the legal system, there is merit in
educating the general public through “advertis-
ing” (of the public service variety), community
involvement, and other means of reducing the gap
of knowledge between attorneys and potential
jurors. With regard to perceptions on such issues
as tort reform, the effectiveness of the jury system,
and the like, there is a wide chasm between public
perceptions and what can be demonstrated as
“truth.”40 Reducing this gap will lead to better jury
decisions, made with full information, instead of
media-driven misperceptions. It is critical that the
attorney evaluate a case, before trial or mediation,
with the realities of the differences between the
attorney and the jury in mind. Pretrial jury
research can be a tremendous aid in this regard,
because it allows the attorney to understand the
issues and to develop the most effective trial pre-
sentation based on jurors’ views of the case. Jury
research should be case specific, because “general-
izing about jurors from case to case is not just inad-
visable, it is downright hazardous.”4! Moving
away from stereotypic decision making and into
the realm of scientific understanding will help the
attorney focus his or her lens.

This study represents a first of its kind to
attempt to compare and contrast two key compo-
nents of our legal system, the attorneys who try
cases and the jurors who ultimately decide them. It
is our goal to provide the trial attorney with a dif-
ferent kind of tool, resulting from a new perspec-
tive, that will yield more effective courtroom
techniques. We consider our efforts a starting point,
rather than the final word, in raising the awareness
of attorneys regarding the realities they face.
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